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ABSTRACT Omnline dispute resolution (ODR) may be described as an attempt to
use the internet to mainstream alternative dispute resolution (ADR). The
question how conflict resolution and information technology interact at a
fundamental level has received little attention. Improving information
exchange about the substantive issues in a conflict prevents escalation of
conflict and assists in resolution. Dispute resolution always involves
separation of substantive and emotional issues. This is achieved by means of
the process and/or by the involvement of the neutral. Creating ODR systems
thus involves the question how this ‘separation’ may be automated. This
paper reports on a project of which the ultimate goal is to create a generic
Computer Assisted Dispute Resolution (CADR) system by analysing the
structure of conflict and the role of information exchange in it.

Introduction

Alternative dispute resolution (ADR) and the Internet are the foundations of online
dispute resolution (ODR). Both develop largely outside formal regulation, but increas-
ingly attract government interest: the internet for its contribution to the economy, its
role in the dissemination of information and unfortunately also because of its potential
for illegal activity. ADR holds the promise of reduction of caseloads for the courts,
while delivering more satisfying results for disputants.
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2 Berry Zondag and Arno R. Lodder

This article reports on the first phase of a larger project,' of which the ultimate goal is
an implemented Computer Assisted Dispute Resolution (CADR) system. The difference
of its approach with other ODR research is its theoretical basis. Researchers such as
Katsh and Rifkin® or Rule® work from an ADR /legal background combined with infor-
mation technology (IT) expertise, while for instance Lodder, Vreeswijk and Zeleznikow®
apply results from research in artificial intelligence (Al) in general and Al and Law to
dispute resolution. The current project adds conflict theory to those perspectives.
Instead of attempting to automate existing dispute resolution processes it seeks to first
create a generic language to describe conflict, and to eventually use that language to
implement a CADR system. It considers the role of information exchange in conflict
and the potential to use IT to analyze dispute situations and assist in their resolution.

The Function of Conflict and the Role of Information Exchange in It

Conflict performs a social function, although its effects are often considered disadvantageous
to society. That perception is arguably a matter of perspective and degree, rather than an
objective assessment. Just as war can be seen as ‘the continuation of politics by other
means’,” conflict can be seen as a form of communication to which different rules of engage-
ment apply. Although the word conflict has negative connotations, conflict situations can
create an environment for superior achievement, with positive results. The negative aspects
are associated with those conflicts where the efforts expended on sustaining the conflict
itself and the associated emotional and economical costs outweigh the substantive benefits.

Information exchange, or the lack of it, plays a vital role in conflict. It is a central
feature in the way a conflict originates, how it develops, how it is sustained, and how
it is eventually terminated or resolved. Court procedure and the formal ADR techniques
such as arbitration have some way of standardising information exchange. Less formal
resolution techniques, such as mediation have no standardised or structured information
exchange protocol. There is also a correlation between the degree of formality of infor-
mation exchange and the adjudicative character of the dispute resolution process.
Improving information exchange about substantive issues in conflict (as parties are even-
tually forced to do in for instance a court procedure), can prevent escalation of conflict
and assist in resolution. Trials in District Courts in New Zealand found that compulsory
information exchange, using strict procedures, and followed by a mediative resolution
attempt prior to a hearing, led to a very high success rate for that mediation process.®

Looking at conflict from the perspective of information exchange soon raises the ques-
tion how the use of technology can provide an ADR environment in its own right. ODR is
of course a proponent of that conception. Most ODR attempts do that from the perspec-
tive of existing dispute resolution techniques, which are adapted to the Internet environ-
ment. This project takes a somewhat different approach. It starts by first looking at the
structure of conflict and the role of information exchange in it, in other words, it
defines conflict as a communication process and seeks to develop a generic language to
describe that process.

The Use of Information Technology

The use of modern IT to avert or resolve conflict does not seem to keep pace with the speed
in which IT creates or complicates conflict. Court proceedings in information-rich
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procedures provide good examples where hundreds of thousands of computer generated
documents are transformed into paper format in order to be used in court, causing substan-
tial logistical problems. A related development (and complication) is found in the documen-
tary possibilities of modern IT. Much more information is retained and retrievable than
used to be the case. Another relevant development is the informality connected with the
use of technology to exchange information. Recorded information, even if it is of a strictly
informal nature such as a chat message or an impromptu email or even a recorded phone
message, may attract an evidential value that is disproportionate to the intention with
which such a communication was made. Additionally, the informal use of modern com-
munication methods increases ambiguity and the possibility of misunderstanding. With
the increasing amount of information collected and recorded, the possibility of conflicting
information increases as well, a potent source of fuel for conflict situations. It is no longer
science fiction to say that an individual would be able to preserve and have immediately
retrievable all the documents he/she will ever use in his/her entire life, and even to carry
those with him at all times, forever ready to ‘prove’ his/her side of any argument, of
course only to be rebutted by a similarly armoured party. The potential for escalating con-
flict seems staggering.

On the other side of the equation, improvement in information exchange possibilities
could theoretically reduce the possibility of conflict as misunderstandings can be pre-
vented or resolved much faster than used to be the case. Additionally, the increasing tech-
nical possibilities can also be used by those involved in resolving conflict.

However, as growing court workloads and backlogs demonstrate, the increasing pos-
sibilities to use of IT to streamline and enhance the capacity of formal adjudication pro-
cesses appears to be outdone by the increase in the amount of documents and data and the
complexity of disputes that are generated by the disputants in an increasingly litigious
society. The balance must be restored and ODR can have an important role in that
process.

If it is understood what type of information escalates conflict and what type is helpful to
resolve it, and if there are means to make software that can distinguish between the two,
there is no reason why an automated system would not be able to provide an environment
that focuses on information exchange that resolves, rather than sustains or escalates con-
flict. As will be seen, conflict theory provides an understanding of these different types of
information. A CADR system should be capable of analysing conflict information and of
determining how to classify it. What is proposed is the possibility to create an automated
information collection and exchange environment, specifically aimed at dispute resol-
ution or determination.

Any information system developer requires a thorough understanding of what the
system is supposed to do (the process), and what information it must contain (including
the organisation of that information, or the data-structure). System development can be
approached from the perspective of the process or from that of the data-structure. As the
substance of conflict and the way conflict evolves contain many variables in an endless
variety of configurations, it is unlikely that data-structures will be found that are
common to all conflicts and conflict resolution processes. It therefore appears sensible
to start with an understanding of conflict resolution process itself.

Most ADR processes operate in a confidential environment and it is hard to obtain
detailed information on what is actually going on behind the ADR doors. What can be
observed is input and output, but how the ‘black box’ operates must be mostly gleaned
from secondary sources, such as the literature produced by researchers in the field
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(often practitioners), and ‘after the fact’ information from parties and practitioners. The
lack in standardisation of terminology,” and the tendency to ‘prophesise’, which is
characteristic of developers of most new areas of professionalism,® makes it difficult to
really compare and synthesise from the materials that are available.’

ADR and ‘Quality of Justice’; from ADR Process to Conflict Theory

ADR processes relax formality in order to achieve other outcomes than those typical of
adversarial proceedings by focussing on what is substantively just, rather than procedu-
rally appropriate. This paper argues that improved means of information exchange can
reduce this apparent tension between substantive and procedural justice. Although
increased procedural flexibility can make the resolution process more efficient, it will
make it more difficult to automate. A CADR system would have to provide the structure
and rigidity that is required to satisfy the requirements of a just’ (and therefore formal)
process and at the same time allow for the flexibility required to support consensual res-
olution methods that may use any of an unlimited number of alternative ways to use
information.

As this paper argues that information exchange is the commonality between all types of
dispute resolution, it proposes that standardisation of the information exchange in the
different processes can eventually lead to large scale acceptance of ADR, and to successful
integration of ADR into formal adjudication processes. At the same time, the quality of
information exchange in the ADR procedures can be brought up to the standard of the
formal (court) processes, whereby the perception that ADR produces a lower quality of
‘justice’ may be changed. In order to develop the required standards of information
exchange, it is necessary to understand the structure of the different dispute resolution
processes. In the case of ADR however, the absence of uniformity prevents this under-
standing.'® However, when the question ‘understanding the structure of ADR processes’
is changed to ‘understanding the structure of conflict’ this problem can be resolved.
Additionally, a vast resource of material becomes available. This is the study of, and
research in, conflict theory.

Conflict Theory

Conflict theory proposes that conflicting parties continuously analyse the conflict
situation and the impact of their own and the other party’s behaviour on it. Each party
evaluates and describes the conflict in relation to its own goals, values and beliefs.
Further behaviour and communication is aimed at influencing the situation in the direc-
tion of the own goals, which may change in the process, and which are not necessarily
communicated. In other words, conflict behaviour is made up of actions and communi-
cations, aimed at achieving more or less formally stated goals. The main differences
with ‘ordinary’ communication are the emotions that influence conflict behaviour and
the move/countermove character of conflict communication.

Conlflict may be defined as ‘an expressed struggle between two parties with perceived
interdependent goals’.!" The central terms in this definition are found in most conflict
definitions, often accompanied by further elements describing specific types of conflict.
This paper will not deal with the theoretical classification of conflict, but some attention
must be given to these core elements.
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Expression

A dispute situation can ‘simmer’ for a long time before it is expressed to be a conflict. This
explains why a conflict can escalate so fast once it is ‘triggered’. An effective and assessa-
ble CADR system may provide the infrastructure for earlier attempts to express a dispute
situation, with a consequently higher chance of resolution. It is suggested that many dis-
putes end up in Court simply because there was no communication mechanism available
between the parties to ‘break the unavoidable spiral’ of an escalating conflict.

Struggle

The use of the word ‘struggle’ indicates that parties attempt to use (and resist the other’s)
coercion (power). In a developing conflict the emphasis tends to shift quite rapidly from
resolving issues to damaging the opponent. These sentiments are exactly what drives con-
flict, and frustrate resolution.

Perception

It is important to recognize that goal incongruity is mostly of a ‘perceived’ nature, as a
result of parties formulating their goals in terms of desired outcomes rather than in
terms of needs they seek to fulfill.'*> The most important connotation of ‘perception’ in
a conflict situation however, is the escalating force that results from perceived motives
behind the other party’s actions. As communication breaks down, parties use unrelated,
and often unreliable, information to draw conclusions about the reasons and background
of the other party’s actions. Perception extends not only to what is actually observed, but
also to the underlying motives. As a result, each party creates a mental image of the
characteristics, objectives and intentions of the other party, and uses this image to
explain and ‘understand’ the other’s actions. Such attributions have a remarkably
strong and lasting influence."?

Interdependent Goals

The word ‘interdependent’ expresses that the parties’ goals or objectives have a relation-
ship, whereby optimal goal satisfaction for both parties from the available resources is
perceived to be impossible. Essential in the understanding of ‘interdependent’ is the
notion that the actions of one party have an impact on the way the other party is able
to achieve its goals. Parties often operate without objective and reliable information
about the other party’s goals. Any information exchange to improve that situation is
likely to reduce conflict escalation.

Communication and Conflict

This project is concerned with the way people operate in conflict situations and especially
the role information exchange plays. People rely on information to make decisions and
that information is often obtained from the negotiation or conflict opponent. Conflict res-
olution processes always have a more or less formal information exchange phase. Many
conflicts are resolved as soon as more (or better) information becomes available to the
parties.'* Apparently, the conflict situation had frustrated information exchange, or the
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6 Berry Zondag and Arno R. Lodder

conflict was a result of a negotiation process where information exchange had been
lacking, or was deceitful on purpose. The reason that information exchange is frustrated
in conflict situations can be found in the perceived advantage in incomplete information
exchange, combined with emotional, competitive factors. A party in a conflict tends to be
very careful not to provide the opponent with ‘ammunition’, or ‘show his hand’. At the
same time there is an urgent need to express feelings of frustration. As a result the infor-
mation exchange shifts from the subject matter to (of course negative) comments about
characteristics of the opponent. In addition, parties will seek to influence or redefine
their relationship or the way communication takes place. The result is an increase in
the number of, or the severity of, the emotional ‘links’ that are created, and which turn
in themselves objective and perhaps negotiable, interests into emotional positions. This
results in further frustration of the communication and the conflict escalates.

Information exchange in conflict situations is thus aimed at various objectives and con-
tains both substantive and emotional content. The current project is based on the assump-
tion that disputes can be best resolved when the various information exchange objectives
are understood and when the emotional component is detached from the substantive
issues. In order to analyse conflict communication and ultimately to construct a
CADR system, a model is necessary to describe these various components of conflict
communication.

Model Requirements

The models developed in this project must be suitable to support, and be supported by, a
‘language of conflict’. Given the development of the descriptive logic of semantics, and the
fact that conflict is ultimately about communication and therefore language, it appears
reasonable to follow an approach that will allow us to use the concept of the ‘semantic
web’. Without going into too much detail, that concept involves the notion that with
the use of highly structured and logically consistent syntax patterns as building blocks,
increasingly complex applications can be made. Our model must therefore be able to
reduce the complexities of conflict communication to their most elementary form.

Traditional communication models act as a simplified visual means of conceptualizing
a communication situation and show how the various components interact'>. For the
purpose of this project, such a situational model is termed a ‘static model’, and is
defined as a ‘snapshot’ view of the conflict situation. Such a ‘snapshot’ would contain
the components and relationships of the traditional communication models and their
descriptors or values, plus those that are specific to conflict communication. The
purpose of the ‘snapshot’ approach is to facilitate the combination with a dynamic
model at a later stage. When the static description is defined as a ‘snapshot’, it is
obvious that another ‘snapshot’ can be made at another point in time. The difference
between the descriptors and values for the different snapshots then becomes a measure
of the dynamics of the conflict. The description of the effect of the dynamics thus estab-
lished, must coincide with, or be represented in, the dynamic model.

Conflict can be seen as a constellation of changing relationships between the parties in
conflict, and between the parties and the substantive issues. Conflict is characterized by
action and counteraction (the theory of ‘moves’). This creates the dynamics of cause and
effect, whereby each party considers the change that has resulted from its own and the
opponent’s actions, and then decides on its next move. Conflict development can therefore
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Constructing Computer Assisted Dispute Resolution Systems 7

be seen as a string of static situations, connected by the ‘moves’ that take place over time. By
recording conflict information at a sufficient level of detail, and by including time related
information, a narrative of developing conflict can be constructed that will eventually be
helpful in analysing the impact of each individual action and the related conflict behaviour.

A Formal Conflict Communication Language

The many different theories about conflict and dispute resolution use their own
approaches and terminology in addition to the ambiguities that already exist in language.
For its conflict analysis, the current project requires a much more accurate use of words
and syntax. It is therefore proposed that a formal language should be developed to
capture the essential elements of conflict communication in an unambiguous way.'® Its
development is approached from a communication model perspective. The following
diagram (Figure 1), representing a communication and relations/influences model, intro-
duces the basic components of this proposed formal language.

This diagram shows two ‘agents’ (A and B) in communication and two other agent/
objects (the circles). The small arrows in this diagram represent ‘objectives’, which may
be conceptualized as ‘a desire, action or statement with the objective to influence or
change the characteristics of the object it is aimed at’. It must be noted that the ‘objectives’
have only been visualized for one agent in this communication model. The other agent
would have the mirror image of these ‘objectives’ available to it. Objectives are represented
by the letter ‘Q’. Additional suffixes are used for further specifications that describe the
purpose of the objective and its format, but these are not relevant for this article.

Figure 1 represents the proposition that any communication is aimed at substantive
issues, such as other agents or objects, but also at relationship issues and the communi-
cation setting. The communicating agents (ie the parties) are shown to have a

Figure 1. A communication and relations/influences model (Zondag, see note 1).

Q1
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8 Berry Zondag and Arno R. Lodder

relationship, which also affects the communication space between them. This relationship
will be defined by means of relationship objects (O®). All objects can be influenced by the
parties in a direct or indirect manner. Indirect influence is exercised by means of another
agent or object. As an example, conflicting agents in an organizational setting could seek
to effect the relationship between them by involving a common superior (another agent),
or by using a status symbol (an object). A direct influence to the relationship can take
place overtly or concealed. Therefore there is one ‘objective arrow’ that travels through
the communication space (overt objective), and one outside of it (covert objective). To
stay with the example, one party could communicate to the other ‘I will see the boss
about that’, or this could be done without such notification.

Similarly, the communication setting itself is determined by what are called ‘formalities
objects’ (OF). These can also be influenced directly or indirectly and overtly or covertly.
Formality objects regulate the way the parties interact. As an example, the communi-
cation setting can be an informal conversation via telephone, or a recorded exchange
through counsel in a court room. The formality objects include the communication infra-
structure, protocols, etc.

It is proposed that this highly abstract approach can accurately describe each communi-
cation effort, including the impact of relationship (power) characteristics. It also includes
reference to the substantive issues about which the parties are communicating, by intro-
ducing objects and agents, which in turn have an impact on the relationship between the
parties, or on the communication settings between them. Some further examples may
clarify this diagram.

If the two ‘agents’ at either side of the communication space are defined as parties to a
contract about an object, the diagram can show the communications between them and
the subsequent objectives aimed at the object in question. Contracting parties communi-
cate about their relationship and adjust this relationship during the formation of their
contract. For instance they could create a relationship whereby agent A repairs the car
(an object) of agent B. Once A undertakes the related action (a type of objective Q),
the relationship changes, A has performed and now B has to undertake an action
aimed at the object ‘money’ to change the relationship again, hopefully to that of
mutually satisfied supplier and customer.

It can be seen that the objects in question (the substantive issues of the car repair and the
payment) influence the relationship, which then affects the communication space. It has
been seen that not all objectives pass through the communication space itself, ie they are
overt or covert. This is, by itself, not a typical characteristic of conflict communication.
Any communication will have that characteristic, but the choice between overt and
covert objectives and the use of relationship characteristics (‘power’) and formalities
varies. This signifies the distinction between ‘normal’ communication and ‘conflict’ com-
munication. As there are an infinite number of variations possible, no clear distinction
between the two can be made and there exist an endless number of ‘shades’ of conflict.
The power characteristics of communication do not necessarily follow directly from
the relationship between the parties, although power is a characteristic of a relationship,
and not a characteristic of individual parties. Politics would provide a good example of
what is meant by a ‘power-based’ communication, where influences outside of the
direct relations between parties (indirect objectives) and outside of the communication
environment (concealed objectives), play a vital role. A good example where the power
structure is directly organized in the relationship itself and is very overt would be a mili-
tary environment. In that environment the relationship parameters are strictly defined,



w
L

380

400

Constructing Computer Assisted Dispute Resolution Systems 9

even to the extent that they can be represented by simple coloured strips on the collar of
the communicating ‘agents’.

The objectives themselves seek to change parameters of the objects or agents they are
aimed at. These parameters (called ‘object states’) and their descriptions are defined in
more detailed models, not discussed in this article.

Any such a change in object states will carry a certain emotional value, which will be
different for each object state and magnitude of change. (Compare the emotional charges
of the following stated objectives: ‘I want to pay you for fixing my car’ and ‘I want a
divorce’) Each objective therefore has an emotional component, defined as an ‘emotional
binding’, which itself has further sub-components related to intention, motivation and
emotional value. Emotional bindings are used in the models to describe and compare
the strength of objectives.

The various components of the models can be formally defined, which can then form
the basis of an implementation of a conflict communication language, which can be struc-
tured in a computer-recognisable syntax.'” The basic syntax of this language is always
‘Agent—Objective—Object’, which can be compared with the ‘subject—verb—object’
structure of normal language. Different ontologies can be developed, which describe
the relevant object parameters and typical objectives for different types of conflict. As
an example, online auction disputes have a limited number of variables, as have
custody disputes, but they are of course very different. The underlying fundamental
syntax, however, remains the same.

The CADR System Concept

The CADR system will require parties to analyse their dispute when entering the infor-
mation relating to their issues. The system will provide tools to assist the parties, or
their advisors, with this task. No clear idea exists at this time what format such tools
will have, but it is not too difficult to conceptualise how the objectives description will
take place. The system should ‘force’ the user to break objectives up into the smallest
possible units, and each resulting objective into its related object state description and
emotional components. The resulting database of object states, and related objectives
will be used to provide the building blocks from which an objective (in the sense of
‘neutral’) conflict narrative can be constructed. The registration of time with each
element will make it possible to create chronologies that will help checking the logic of
any narrative that is constructed. Because the system will be able to present the data
from various perspectives (eg time, objectives, agent, statement v goals, action v state-
ments, etc) it will be possible to check for inconsistencies and to determine the relevance
of documents and statements. From a user’s perspective the system will have similarities
to an advanced litigation support system, but with much more detail. Events are regis-
tered, and are related to documents and conflict issues. The registration of perceived
objectives of the opponent and analysis of emotional bindings are a major difference
with litigation support systems. The most important difference however, is that the
CADR system is primarily a communication tool, not something to assist in presenting
one side of a conflict in the most persuasive manner.

Issue Distillation and Description

It is not likely that an ‘issue distiller’ would operate entirely automatic, but such a tool
should use semantic analysis and retrieve ‘concepts’ (eg through keyword retrieval),
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which can be ‘fed back’ to the user of the system to assist in formulating and describing
the individual issues and their relationships. The ‘vortex’ character of conflict has been
referred to above, which results in an increase of the number, inter-connection and com-
plexity of issues as conflict develops. It is hypothesised that the ‘concepts’ that will be
retrieved by means of semantic analysis will correlate with the conflict objects. As these
are the focus of the objectives and, as time is recorded, it must be possible to present
the user with a chronology which will assist in describing the development of the conflict
in a more analytical way. As an example, parties that have been in a conflict situation for
some time tend to merge all the issues and their emotional impact. By showing that certain
objectives have developed in different stages of the conflict, the issues may be prised apart
and considered on their own merits, which increases the chances of resolution.

Closely related to issue distillation is issue description, which should include a refram-
ing tool. This is the part of the system where a neutral (or possibly counsel) can potentially
assist the party in describing their issues in such a manner that they become resolvable. In
the mediation context this is sometimes referred to as asking ‘why’ questions until issues
are described in terms that can be objectively ascertained. In this phase the links to under-
lying documentation and reference to evidential material will have to be completed, and
the system will have to provide for a classification system of such evidence. Obviously, the
system will need interfaces to document management systems to perform this task,
although it is envisaged that most of that can be accomplished using standard web-
technology. This sub-system will eventually be used for the purpose of discovery and
other formalised information exchange functions.'® Various confidentiality levels will
need to be introduced as well, providing the possibility to frame a ‘resolution process
strategy’, which involves the gradual disclosure of information about emotional bindings
and non-disclosed objectives.'”

Emotional Binding Analysis

In this module the emotional ‘bindings” will be extracted and recorded. By using auto-
mated questionnaires and semantic analysis, the strengths of emotions in relation to
each issue are determined, while at the same time an analysis is made of the impact of sta-
keholders on the issues and emotional bindings. As an example, once the issues are deter-
mined a user can be asked to rank the issues in the order of importance, or value them in
some other way. Lists of words can be presented from which choices are made to deter-
mine the strength of emotional relationships. By asking how a party thinks a stakeholder
would rate the issues, or how the other party would rate issues, information can be gath-
ered about the impact of perceptions, or the influence of stakeholders.?® Also, the impact
of cultural components can be investigated. The underlying rationale is that emotional
bindings have their initial origin in factors that are not related to the dispute, such as econ-
omical importance, impact on family situations, perception of ‘self’ etc, which cannot be
easily determined or evaluated. By using the intermediate step of emotional binding
analysis, a communication process can be started without requiring the parties to disclose
at that stage exactly why such emotional values attach to substantive issues (if they would
be able to recognise that in the first place). This will become relevant later, when the basis
of emotional bindings will have to be analysed. The emotional binding analysis must
therefore include details that remain confidential to the parties, but which will help
each party to understand how its own position is constructed. This could be referred to
as assisting in the determination of one’s BATNA, the best alternative to a negotiated
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agreement.”! An important element of BATNA establishment is reality testing, which is
used to adjust emotional bindings and related object states. It is conceivable that an
advanced system would be able to analyse each substantive issue automatically once it
has been identified and retrieve relevant existing case law to assist in this process.*>

Initial Information Exchange

Up to some point the system operates for the parties individually, followed by stages
where information is exchanged and compared, and conclusions are drawn. The first
and most important step is the exchange of the ‘reduced’ issues. As each party has been
forced to analyse its own version of events, this exchange will probably be quite revealing.
The ultimate aim of this exchange of information is to get the parties to agree on a com-
prehensive list of issues. During this process information on each side must be updated,
eventually generating an amended set of issues with attached values and emotional bind-
ings for each side. In this process an overlap between issues and evidence will arise. Issues
are of course coloured by opinions, positions and interests, and evidential discrepancies
will become apparent.

Substantive Issue Valuation and Comparative Evaluation

The substantive issue valuation is the first module in which parties’ databases are com-
pared. By comparing the relative values attached to the issues, a party’s grading can be
‘weighed’ before it is compared with those of the other party. The result of this process
will generate the first ideas about a direction in which a resolution may be found.

Emotional Binding Valuation and Comparative Evaluation

The next comparison is more complicated as it involves the ‘weighing’ of the emotional
bindings and the influence of stakeholders and conflict behaviour. At this point the
emotional bindings will have to be disclosed, which is a process that will be undertaken
in stages. Bindings that rely on objectively determinable issues will be easier to evaluate
than legal positions, which will be easier than peer-group influences or entirely irrational
motivations or those entirely based on the use of power. The purpose of a gradual process
starting at objectively measurable issues and working towards entirely subjective argu-
ments is to allow the parties to accept a satisfactory outcome as soon as it arises and
before disclosure of all underlying emotions and intentions has taken place. This
approach can leave the trade-off process between more or less comparable values in
control of the parties for as long as possible, thereby creating an empowering
environment.

The emotional binding analysis also has a retrospective character. Previous ‘moves’ will
be analysed, because the system will request information to populate the database under-
lying the objectives analysis. As a result a party will have to think about its own motiv-
ations behind these objectives when they were executed and will be confronted with
any inconsistencies that arise. As an example, a party may be asked to retrospectively
provide motives for past objectives, which may be compared with current motives,
related to objectives that are now contemplated. Any differences, especially where
these relate to the same object, will have arisen as a result of, or at least influenced by,
the conflict situation. Such an analysis may help the party to think about the way the
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conflict has influenced its own objectives. A novel way of using the emotional binding
analysis would be to have each party assess the way it thinks the other party perceives
its objectives and the emotional binding components behind these objectives. A party
would thereby be asked to effectively create the narrative for the other party. The
system could provide a means for those narratives to be exchanged, whereby each
party can then ‘correct’ the other parties’ version of its own objectives. This could
result in a communication between the parties about why they have certain objectives,
in other words, communication about interests, and not about positions.

Information Storage

The CADR system will eventually include all the relevant data in relation to the dispute,
and it will therefore be useful in case the dispute is later arbitrated or litigated. The system
will be forcing the parties to contemplate their dispute and consider its origins and devel-
opment. This process itself may be conductive to an early resolution. A second advantage
of this compulsory entering of dispute information is that it provides the opportunity to
explain the resolution process at the same time. This may prove an important educational
function of the CADR system. The average disputant will not be aware that there is much
information available on how conflict operates and how the behaviour of both parties is
determinative of the way a conflict develops, and is eventually resolved. By providing rel-
evant information in the course of using the CADR system, it may be possible to change
behaviour towards more integrative negotiation styles, thereby increasing the chance of
resolution, or at least decreasing the chance of further escalation.

The end result of both parties completing the data-entry and analysis process will be:

e An electronic repository of all relevant documents and statements made by the
parties, indexed and referenced to the issues in conflict, and to each other (replacing
a ‘common bundle’, but with much better accessibility);

o A database describing these documents including relevant meta-data, which would
include the evidential status of each document, or argument about that (replacing
lists of documents);

e A database containing information on agent and object states over time, and infor-
mation on the different objectives over time, including perceived objectives (a chron-
ology of events ‘on steroids’);

e A narrative by each party, referenced to the data bases, and made up of a sequence of
events, correlating with the documents (briefs of evidence);

e A joint narrative, generated with the aid of the system, and which is based on non-
disputed facts (a statement of agreed facts).

It is envisaged that the end result of the issue entering process alone is an agreed list of
substantive issues, each broken down to its smallest possible component (the causes of
action). For each party there will be a list of evidential material, referenced to the substan-
tive issues, and categorised to different disclosure and confidentiality levels. A separate
body of information is an argument database, containing the parties’ opinions and state-
ments in relation to the substantive issues. Separated in another collection are the infor-
mation on the relative importance of the substantive issues, and the information on the
emotional bindings. The emotional binding information contains overall information
on relevant cultural and group influence characteristics. Some of this information is
strictly restricted to the individual parties (ie ‘privileged’ information), while most of it
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will have various ‘exchange levels’ which can be changed by the parties themselves (fol-
lowing suggestions from the system, advisors, or the neutral).

System Output

The system should provide functionality to produce lists of documents, issue description
documents, reports on relative importance of issues, financial information, etc. It must be
noted that the parties will have a much better understanding of their own dispute than
they typically now have when entering into dispute resolution processes. Much communi-
cation will have taken place between the parties, but always through the system and
focussed on substantive issues. Much irrelevant material will have been discarded
along the way, thereby removing its potential for escalation or frustration of a resolution.

Resolution Support

It is conceptualised that the next stages of the use of the system are investigations into
possible solution ‘matrices’ based on the ranking of substantive issues, using the relative
importance and emotional values of those issues. These solution matrices can be gener-
ated by the system or by the neutral using it. An important role for the neutral is to
analyse the data and locate ‘bottlenecks’ in the generation of alternative matrices. The
system should be helpful, by indicating which issues frustrate the construction of resol-
ution matrices. The neutral can then address such specific issues with the parties, and
see if agreement can be reached on adjusting the relative importance or emotional bind-
ings on such issues, to remove obstacles to the generation of more possible solutions.

Another way of assisting resolution would be to analyse with the parties what the rela-
tive strength of arguments is by inviting them to increase disclosure of relevant back-
ground information. This approach is different from the preceding one in that it results
in adjusting of values and bindings as a result of reasoning and not through a negotiation
process.

A third way of assisting resolution is to evaluate the legal concepts behind the various
issues. Obviously this would require assistance from a legal professional, but suggestions
could be made to obtain an opinion on individual issues, which again would lead to
adjusting values and bindings. This involves the mediation technique of ‘reality
testing’, whereby the relative strength of a party’s position is evaluated.

This description is obviously very abstract and premature, but it describes the direction
in which development of the concept has taken place.

Conclusion and Current Project Status

In conclusion, the authors believe that it must be possible to develop a generic conflict
communication language that will make automated processing viable. This language
can form the basis from which to develop a CADR system, as soon as ontologies can
be formulated for different types of conflict. Currently the project is progressing on a
very small scale, developing the formal language. Funding is being sought for the next
phase, in which ontologies will be developed for custodial and traffic liability disputes,
and the development of a prototype for a CADR system. This phase will also include
an attempt to introduce the use of formal conflict description in mainstream ADR.
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